
 
 
 
 

 
June 27, 2014 
 
 
The Honorable Mark Dayton 
Office of the Governor  
116 Veterans Service Building  
20 W 12th Street  
St. Paul, MN 55155   
 
RE:  Proposed Amendment of Water Quality Standards, Minnesota Rules Part 7050.0150, 

7050.0220, 7050.0221, 7050.0222, 7050.0467, 7050.0468  and 7053.0205 Relating to 
Eutrophication of Rivers, Streams, Mississippi River Pools and Lake Pepin, the Revision of 
the Turbidity Standard to a Standard of Total Suspended Solids and Minor Clarifying 
Changes; 
Revisor’s ID Number 4104 
OAH Docket No. 60-2200-30791 

 
Dear Governor Dayton, 
 
I am writing on behalf of the Greater Minnesota Partnership (GMNP) to ask that you reject the 
Nutrient and Total Suspended Solid Standards that have been forwarded to you by the Minnesota 
Pollution Control Agency (MPCA) and send them back for scientific peer review on a limited 
number of issues.  If implemented, these standards will greatly hamper economic development in 
Greater Minnesota.   
 
The GMNP is a coalition of local chambers of commerce, economic development authorities, 
individual businesses and non-profits with the shared goal of improving economic development 
policies in our rural areas.  Our members recognize the importance of protecting the waters of 
the state, but are extremely concerned that the rules adopted by the MPCA will hamper our local 
economies without a corresponding increase in water quality.  Our members will be directly 
harmed by escalating storm water and wastewater charges, and indirectly harmed because local 
governments will need to divert resources from important community needs such as streets, 
communication infrastructure, libraries and industrial parks.   
 
The basic purpose of nutrient regulation is to control excessive plant growth.  We are concerned 
that several of the criteria the MPCA has adopted for measuring growth are affected by many 
things, not just excess nutrients.  Moreover, the levels selected to trigger nutrient regulation are 
at or below those naturally occurring in the environment. Consequently, these values will be 
exceeded even where excessive plant growth conditions do not exist. No other state has used 
biochemical oxygen demand (BOD5) or dissolved oxygen (DO) flux as numeric nutrient 
standards.  In fact, the Environmental Protection Agency’s published procedure for BOD5 testing 



specifically advises against using BOD5 for predicting ecological impairment.  We agree 
Minnesota must protect its waters, but it should do so with standards that are based in solid 
science.  One of the criteria proposed, chlorophyll-a, has a strong scientific basis but these other 
criteria do not. 
 
As a result of these erroneous standards, thousands of stream miles, from major rivers to tiny 
creeks, will be labeled as “impaired” by excess nutrients where excess nutrients may not be the 
problem.  This will likely result in the waste of billions of dollars in unnecessary treatment, 
ecological studies and skyrocketing sewer rates for industrial, commercial, and residential 
customers. 
 
Because of our concern with the science behind these rules, we signed along with twenty other 
organizations onto a March 20, 2014 letter requesting that the MPCA Citizens Board order an 
independent peer review of the draft nutrient standards. We have attached a copy of that letter. 
The MPCA sent a response almost three months later on June 18, 2014, claiming that enough 
peer review had already been done and that an independent review would unnecessarily delay the 
rulemaking process.  At the Board hearing, however, it was unrefuted that the prior “expert” 
reviews had not addressed the specific issues raised by the organizations.  Nonetheless, the 
Board concluded that those reviews were sufficient. 
 
We all agree that Minnesota must protect its rivers and streams from the problems caused by 
excess nutrients.  Given the high cost to the state’s economic health of complying with these 
rules, it is worth delaying the process to ensure that the science is correct.  We ask that you veto 
these proposed rules and order that an independent scientific peer review be performed on the 
limited issues identified in the attached letter. 
 
Thank you for your continuing concern about the economic health of greater Minnesota.   
 
Sincerely, 
 
 
 
Gary Evans 
President, Greater Minnesota Partnership 
 
CC: John Linc Stine 
 
Enclosure  
 
 



March 20, 2014 
 
 
John Linc Stine 
520 Lafayette Road North 
Saint Paul, MN 55155-4194 

Kathryn Draeger, Ph.D. 
33626 660th Avenue 
Clinton, MN 56225 

Daniel D. Foley, M.D. 
1581 Tamberwood Trail 
Woodbury, MN 55125 

Eric Gustafson 
7223 Lanham Lane 
Edina, MN 55439 

Pakou Hang 
3101 12th Ave. S Apt. 3 
Minneapolis, MN 55407 

Dennis Jensen 
4219 W Arrowhead Road 
Duluth, MN 55811 

James Riddle 
31762 Wiscoy Ridge Road 
Winona, MN 55987 

Carolyn J. Sampson, Ph.D. 
PO Box 19467 
Minneapolis, MN 55419 

David Ybarra II 
411 Main Street # 309 
Saint Paul, MN 55102 

 

 
Re: Proposed Amendment of Water Quality Standards, Minnesota Rules Parts 

7050.0150, 7050.0220, 7050.0221, 7050.0222, 7050.0467, 7050.0468 and 7053.0205 
Relating to Eutrophication of Rivers, Streams, Mississippi River Pools and Lake 
Pepin, the Revision of the Turbidity Standard to a Standard of Total Suspended 
Solids and Minor Clarifying Changes; 
Revisor’s ID Number 4104 

 OAH Docket No. 60-2200-30791 
 
Dear MPCA Citizens Board Members: 
 
The undersigned, most of whom have participated in the above-referenced rulemaking process 
relating to the adoption of eutrophication and total suspended solids standards for Minnesota 
rivers and streams, hereby request a formal independent scientific review of the scientific bases 
for the proposed standards.   
 
Many of the undersigned submitted written commentary to MPCA staff both prior to and during 
the public notice and comment period that concluded February 20, 2014; many also testified at 
the public hearing held on January 8, 2014.  The parties are currently awaiting the 
Administrative Law Judge’s (ALJ’s) findings of fact, conclusions of law, and recommendations, 
due sometime around March 20. 
 
During both the public comment period and during the January 8 hearing, the undersigned 
identified fundamental flaws in the scientific analysis underlying the standards proposed by 
MPCA staff.  Many of the flaws involved the use of simplified regressions to “prove” that 
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nutrients or sediment was the cause of an ecological condition (e.g., elevated biochemical 
oxygen demand (BOD), poor fish or invertebrate population) in the river or stream.  In 2010, 
EPA’s Science Advisory Board specifically concluded that such simplified methods were not 
scientifically defensible unless the analysis demonstrated that other factors (e.g., habitat 
alteration) did not cause the same effect, and that relevant physical characteristics influencing the 
impact of the pollutant and the metric were accounted for.  In November 2010, EPA 
subsequently issued a national guidance document specifying the same.   
 
Although MPCA staff agreed that (1) their analyses did not analyze the critical factors identified 
by EPA’s Science Advisory Board, (2) the standards did not properly apply to smaller streams 
which constitute about 90% of the state waters, and (3) did not conform to EPA’s current 
guidance on how to properly derive stream nutrient criteria, MPCA staff still claimed the 
approach was defensible and should be imposed on all flowing waters of the state.  The proposed 
approach will lead to the widespread impairment listings that bear no reasonable relationship to 
reality or actual environmental needs.  In a similar case that relied on the simplified methods, a 
blue ribbon panel of experts recently concluded that nutrient criteria intended to be applied to 
Great Bay Estuary in New Hampshire were not scientifically defensible, should not be used for 
impairment listings, and needed to be revised to properly direct state and local resources. (See 
Appendix)  
 
The undersigned believe that the scientific flaws underlying the MPCA staff proposal are of such 
a pervasive and fundamental nature that review by a panel of qualified scientific professionals is 
necessary to 1) supplement the ALJ’s recommendations; and 2) assist the Board in determining 
whether the MPCA staff proposal is needed and reasonable. 
 
The undersigned further request that such review be conducted by a panel of scientific 
professionals who are not currently employed by the Minnesota Pollution Control Agency or the 
Environmental Protection Agency, and that the results of such review be made available for 
public review and comment prior to the Board taking final action on the staff proposal. 
 
The following is a summary of key scientific issues that we believe need to be independently 
reviewed, given MPCA staff responses to public comments and general disregard for conforming 
to published methods: 
 
Eutrophication Standards for Rivers 
 

1. Do the changepoint analyses utilized by MPCA, and the impairment thresholds chosen by 
MPCA, reflect the Clean Water Act requirement that water quality standards/criteria 
correspond to the attainment and maintenance of designated beneficial uses; i.e., the 
thresholds are neither over- nor under-protective? 
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2. Does the MPCA staff proposal appropriately use five-day biochemical oxygen demand 
(BOD5) as a response variable; specifically, did MPCA adequately account for 
confounding factors not related to excess nutrients that might lead to high BOD5 levels?   

 
3. Does the MPCA staff proposal appropriately use dissolved oxygen (DO) flux as a 

response variable; specifically, did MPCA adequately account for confounding factors 
not related to excess nutrients that might lead to high DO flux? 

  
4. Does the MPCA staff proposal appropriately use periphyton chlorophyll-a as a stand-

alone indicator of impairment due to excess nutrients; specifically, did MPCA adequately 
establish the correlation between periphyton chlorophyll-a levels and excess nutrients? 

 
5. Does the MPCA staff proposal adequately account for differences in stream reactions to 

nutrient levels for small, shallow (“wadeable”) streams as differentiated from large 
(“non-wadeable”) rivers? 

 
6. Does the MPCA staff proposal appropriately applied the proposed stream eutrophication 

standards to rivers and streams in the Red River of the North watershed, given 
differences in the datasets between this watershed and other Minnesota watersheds? 

 
Total Suspended Solids (TSS) 
 

1. Do the methods used to delineate the ecoregions, and aggregate them as proposed (with 
Lower Minnesota River Basin tributaries included in with the Mississippi River Basin) 
account for processes that generate sediment in a watershed, which have been shown to 
be distinct Minnesota River Basin tributaries relative to other rivers through the state? 
 

2. Have MPCA staff reviewed the reference stream methodology in light of statements 
made in the written record indicating that data was “filtered out” or “cut out” because it 
was considered to be “non-representative (mostly storm-biased) data”? 
 

3. Is it appropriate to develop different and separate TSS stream standards for high flow and 
low flow conditions? 
 

4. Is it appropriate, in light of statements in the written record, to withdraw the proposed 
TSS standards and develop them when indices of biological integrity (IBIs) and related 
biological data (biological datasets with comparable TSS and TSS reach datasets) are 
fully developed and sufficiently robust to support the new standards? 
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5. Does the MPCA proposal to use the 90th percentile exceedence level correspond to the 
attainment and maintenance of designated beneficial uses given reference stream 
conditions (i.e., the thresholds are neither over- nor under protective) or should a 
“validation process” be performed using reference streams? 
 

6. Should all the TSS standards be in the form proposed for the Lower Mississippi River 
Mainstem – Pools 2 through 4? 
 

7. Does the MPCA proposal to sever stream in southeast Minnesota into two regions, with 
the upstream portions of the streams having a higher TSS Standard appropriately consider 
stream connectedness, continuity of mass, and factors affecting the aggradation, 
degradation and suspension of solids in streams? 

 
Chloride 
 

1. Should the assessment protocol for determining impairment under the chloride chronic 
standard be revised, particularly in light of the following: 

 
a. Despite the fact that the chronic standard is express in Minnesota rules as “a four-day 

average,” the MPCA rarely has multiple data points within a four-day window and 
frequently considers single measurements to be “reasonable representations of four-
day averages” 
 

i. This methodology may not sufficiently address issues and concerns related to 
the frequency, magnitude, and duration of the exceedances 
 

ii. This methodology may not sufficiently address issues and concerns related to 
the variability and highly dynamic nature of non-point discharges 

 
b. Does the protocol that is based on five samples over a 3-year period adequately 

capture or describe environmentally representative long-term conditions in a way to 
determine chronic impairment? 
 

c. Should the MPCA rely more on a “weight of evidence” approach instead of an 
“independent applicability” approach? 

 
d. How should situations where biological data shows that a receiving water is healthy 

but chemical data shows exceedances be addressed? 
 
e. How should chemical data from samples taken from different depths in a lake be 

handled? 
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2. Should meromictic, monomictic, dimictic, polymictic, and unstratified lakes be addressed 
differently in the course of determining impairment? 

 
This request is submitted by the undersigned on behalf of their respective organizations, and 
responses may be sent to their attention. 
 
Thank you for your thoughtful consideration of this request. 
 
Sincerely, 
 
AREA II POTATO GROWERS 
Paul N. Gray, President 

COALITION OF GREATER MN CITIES 
Randy Wilson, Mayor of Glencoe, President 

GREATER MN PARTNERSHIP 
Dan Dorman, Executive Director 

IRRIGATORS ASSOCIATION OF MN 
Alan Peterson, President 

LEAGUE OF MINNESOTA CITIES 
James Miller, Executive Director 

MN ASSN. OF WHEAT GROWERS 
Jay Nord, President 

MINNESOTA CHAMBER OF COMMERCE 
Tony Kwilas, Director, Environmental Policy 

MN CITIES STORMWATER COALITION 
Jim Hafner, City of Blaine 
Steering Committee Chair 

MN CORN GROWERS ASSOCIATION 
Ryan Buck, President 

MN CROP PRODUCTION RETAILERS 
Brad Englund, Chairman 

MN ENVIRONMENTAL SCIENCE AND 
ECONOMIC REVIEW BOARD 
David Lane, Rochester WRP, President 

MINNESOTA FARM BUREAU 
Kevin Paap, President 

MINNESOTA FARMERS UNION 
Doug Peterson, President 

MN MILK PRODUCERS ASSOCIATION 
Patrick Lunemann, President 

MN PORK PRODUCERS ASSOCIATION 
David Preisler, Executive Director 

MN SOYBEAN GROWERS ASSOCIATION 
George Goblish, President 

MINNESOTA STATE CATTLEMEN’S 
ASSOCIATION 
Dar Giess, President 

RED RIVER VALLEY SUGARBEET 
GROWERS ASSOCIATION 
Paul Rutherford, President 

SCOTT COUNTY 
Paul Nelson,  
Natural Resources Program Manager  

SOUTHERN MINNESOTA BEET SUGAR 
COOPERATIVE 
Todd Geselius, Vice President of Agriculture 

 


